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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 

Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  It has existed for over 10 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments, chiefly the DCLG.

The Chair Vivien Gambling is an experienced housing specialist and a partner in a leading firm of solicitors. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

This response has been prepared by the HLPA legal aid working group. This group meets regularly to discuss legal aid issues as they affect housing law practitioners. The Chair of the group reports back to the Executive Committee and to members at the main meetings which take place very two months.  The main meetings are regularly attended by over one hundred practitioners.




Introduction
1. HLPA’s response addresses all the non category specific sections of the draft specification (sections 1-9), together with housing specific section (section 15). 
2. HLPA’s core concerns are as follows:
1.1. The rules within the draft specification which dictate how practitioners carry out Legal Help work, in particular the revised matter start boundary rules, are substantially different to the way in which practitioners were working when the national fixed fee was calculated.  For example:

a. Where suppliers act for more than one client in the same matter (e.g. a number of joint tenants), a single matter start must be used (paragraph 5.16);

b. No more than one matter start must be opened in any single category of law at the first meeting with the client (paragraph 5.12);

c. If the supplier has already completed and closed a Legal Help case because the client ceased to give instructions through no fault of their own or because a third party has belatedly responded to correspondence or some other request and makes a new decision, the supplier is not allowed start a new matter within 6 months of the earlier claim but must reopen and resume work on the old Legal Help case (paragraph 5.15);

d. A new Legal Help matter start cannot be claimed if the supplier subsequently grants emergency public funding later that day (paragraph 5.17(c));

e. Housing practitioners are to be required to carry out all the advice and assistance provided in connection with a homelessness application (from initial advice about gate-keeping through to full duty suitability disputes) as a single matter start (paragraph 15.6).

HLPA considers that these changes represent a fundamental breach of trust by the LSC: suppliers were not told until this specification was put out for consultation that their ability to carry out many of the small cases which would have might have made the national fixed fee system viable would be curtailed. The result is a fixed fee system based on average case costs that bare no relation to the working practices that must be adopted from October 2007. The system is unworkable and we suggest the LSC either removes these provisions or amends the level of the fixed fee (see our response to paragraph 5.3).

1.2. The exceptional cases rules are bureaucratic, onerous and unworkable. In particular;

a. They appear to require an application for prior authority from the LSC to exceed the upper financial limit (paragraph 5.22);

b. They allow for the LSC to retrospectively determine that, before the upper financial limit was reached, a claim for Legal Representation ought to have been made and to disallow in full the claim for payment at hourly rates (paragraph 7.20);

c. They provide for a return of costs audits, administered by the LSC, with the results of the audit of sample files being applied to all the exceptional case payment claims submitted by the supplier (paragraph 7.21).

1.3. The specification suggests that the national fixed fee may be reduced during the life of the current contract, with exceptional cases ignored when recalculating the average case cost upon which the revised national fixed will be based (paragraph 7.24 and 7.26). 
1.4. The specification contains contradictory and irreconcilable information about the circumstances in which suppliers may change their case mix to make the fixed fee system viable (paragraphs 2.41 and 7.14), and the LSC continues to fail to address the realities of the fixed fee system it proposes to introduce and the conflict with the professional conduct duties of its suppliers (see response to 7.13).
1.5. The LSC unjustifiably and without any explanation perpetuates the restrictions on telephone advice and postal Legal Help applications by its no CLS Direct suppliers at a time when CLS Direct suppliers have been authorised to provide and to be remunerated for telephone advice with out any means assessment, and to provide Legal Help without the requirement for any face to face meeting with the client to complete the Legal Help form. 

3. Finally HLPA would put on record its concerns that an inadequate amount of time has been allowed for practitioners to respond to this consultation. The draft specification proposes drastic changes to practitioners’ current ways of working, the draft specification has been put out to consultation simultaneously with revised costs assessment guidance and proposals about electronic case management systems, and yet the LSC has allowed only 6 weeks for practitioners to respond. That is inadequate. Practitioner groups have limited time to obtain the views of their membership and their responses, and the finalised specification, are unlikely to pick up on all the practical issues arising from the draft specification.

Preliminary

“1. Introduction to the working of the Scheme
…

In Non Family cases there are 3 levels of service for Controlled Work:

• Legal Help

• Help at Court

• Controlled Legal Representation (or “CLR”) which is Legal Representation:

o Before a Mental Health Review Tribunal;

o Before the Asylum and Immigration Tribunal;

o Before the High Court in relation to applications under section 103A of the Nationality, Immigration and Asylum Act 2002; or

o Provided by a Community Legal Advice Centre or Network and authorized under a separate contract to be funded as Controlled Work.”

The categorisation with this preliminary section of Legal Representation (i.e. Full Representation and Investigative Help) as controlled work where it is carried out by CLACs or CLANs, but as licensed work where it is not carried out by CLACs and CLANs, is, first and foremost, hugely problematic because the remainder of this draft specification defines and treats Legal Representation as constituting licensed work in all cases.

Second, this provision (i.e. treating Legal Representation as controlled work where it is carried out by CLACs or CLANs) represents a dramatic change in how practitioners will be required to work if CLACs and CLANs are rolled out following the pilots in Gateshead and Cornwall. Despite this no particular attention is drawn to it and there is no explanation or elaboration within this consultation document. HLPA has only picked up on this provision at the 11th hour of what was already an extremely tight response timeframe. We did not pick up on it before, and we suspect many respondents will not have picked up on it all, because this provision is included in this preliminary section of the specification which is said to be simply a “brief outline of the detail within the main schedules”; which it is not, because this provision is not dealt with at all within this main schedules. 

Third, we have not gone through every part of this draft specification and, where reference is made to controlled work, considered the impact of this provision: i.e. that you are referring not only to Legal Help and Help at Court, but also, in some cases, Legal Representation.  However, we have begun to do so and can immediately see that:

· it renders some parts of the draft specification unworkable and impossible to decipher in a way which the LSC clearly cannot have intended (e.g. in terms of the boundaries between different levels of service and the switching from one level to another as a case progresses);

· it renders other parts unworkable in a way in which the LSC may think is a good thing (e.g. capping the number of Investigative Help and Full Representation cases a supplier can carry out), but which is totally unacceptable to and unworkable for HLPA’s members; and, 

· it results in gapping holes within the specification as to how undertaking Legal Representation as controlled work will in practice operate (holes which are presumably to be plugged by the CLAC and CLAN contract documents, but we have not seen these).

We have read and agree with LAPG’s response to this provision and agree it should be removed. If the LSC is to proceed with a national roll out of price competitively tendered CLACs and CLANs, the treatment of Legal Representation as controlled work should be fully consulted on at that stage and, if necessary, the CLAC and CLAN contract documents should set out in detail how this should work – not the specification. 

Section 1 General Rules for Suppliers 

Providing information 

“1.2 You may be required by us to provide specified information to Clients or to other persons contacting your organisation in such form as we may direct.
1.3 The provision of such information to Clients will not be claimable by you as part of the costs of Contract Work”
Paragraph 1.2 is so vague that further explanation as to what is included in this is necessary to be able to consult properly but we are able to raise our concern at this stage as to the absolute power afforded the LSC. Further there is serious concern as to the statement that such work (as so directed) will not be chargeable (paragraph 1.3) given the serious financial implications of the fixed fees and the contract as a whole for providers.

“1.4 If you have provided Controlled Work to a Client and that Client chooses to instruct another Supplier with regard to the same matter or issue, you are required, on request from the new Supplier and only with the consent of the Client (evidence of which may be supplied by the new Supplier), to give to the new Supplier the Client’s file, or a copy, and reasons for the termination of the retainer, as soon as practicable and in any event, no later than seven days from the date of the request. 

Remove “and in any event, no later than seven days from the date of the request”: if the file is held by the court, the LSC, an external LSC costs assessor, or an external costs draftsperson during the costs assessment process the supplier has no control over how quickly that third party provides the file. Alternatively, if a long stop provision to be inserted despite this concerns revise to 28 days. 

Section 2. Applications for Contract Work 

“2.4 Satisfactory evidence in support of the prospective Client’s information as to their means must be provided to you before you assess financial eligibility. The evidence (or a copy) must be retained on the file”

We suggest that the existing guidance on what constitutes satisfactory evidence should remain and that this provision should be cross-referenced to it. Insert “subject to paragraph 2.5”.

“2.5 You may assess the prospective Client’s means without the accompanying evidence where it is not practicable to obtain it before commencing the Controlled Work, or where pre signature telephone advice is given. You must require the Client to provide the evidence as soon as practicable, unless exceptionally the personal circumstances of the Client (such as the Client’s age, mental disability or homelessness) make it impracticable for the evidence to be supplied. If satisfactory evidence of the Client’s financial eligibility is not subsequently supplied, or if the evidence shows that the Client is not financially eligible, you may claim the work carried out as a Matter Start provided that:

(a)  you have acted reasonably in undertaking work before assessing financial  eligibility; 

(b)  you have acted reasonably in assessing financial eligibility; and 

(c)  if the work is remunerated at Hourly Rates then you do not claim more than two hours’ work. We shall monitor the number of your cases that fall into this category and if this is high we may carry out investigations and take appropriate action.”

We are concerned that there is no detail as to how the LSC would determine what is high in terms of numbers of such cases nor is there any detail as to the nature of the investigations permitted or what is meant by appropriate action. It appears again there is no provision for review or challenge to such a decision and or sanction. Appropriate detail should be provided for consultation. 

2.7 When assessing the means of a Child or Patient, the appropriate means which you must take into account when assessing means are: 

(a) those of the Child/Patient and, 

(b) in appropriate cases, those persons who have care and control or are liable to maintain him/her or usually contribute substantially to his/her maintenance. 

See the Community Legal Service (Financial) Regulations 2000, Regulation 11 (3) in relation to means assessment of Children. 
Please elaborate on “in appropriate cases”: when would (b) not apply? “Usually contribute substantially to his/her maintenance” would include in many cases the Department for Work and Pensions but that is clearly not what you intend. A non exhaustive list of the classes of third parties this provision is aimed at would be much clearer.

Application procedures - Controlled Work

“2.11 The assessment of means section and the Client’s details must be fully completed and the form signed by the Client in your presence before the Controlled Work is commenced.”


That is presumably subject to 2.4/2.5 and 2.19? 

Postal Applications 

“2.14 “Good reason” for the purposes of the Funding Code provision above will be where: 

(a) the Client is in custody or detention, for example in a prison, police station, immigration detention centre or mental hospital; 

(b) the Client is in hospital; or 

(c) the Client is elderly, ill or disabled or is caring for another person who is  elderly, ill or disabled and in either case the Client is as a result unable to  travel to your office. 

A postal application is unlikely to be justified if the incapacity is temporary and the provision of Controlled Work could be postponed without prejudice to the Client.”

Change “will be where” to “would include”: it is not the LSC to use this specification to fetter the discretion to allow postal applications where some other good cause has been demonstrated. More generally we agree with the LAPG’s comments that the restrictive interpretation of the “good cause” requirement sits uncomfortably alongside the LSC’s commitment to delivering services in a more customer focused way. Why should a client with multiple housing problems which merit multiple legal help matter starts need to make two journeys to the suppliers office in the same week (i.e. due to paragraph 5.12: only one matter start to be opened at the initial meeting with the client)?  We also note with concern that CLS Direct suppliers are permitted to carry out controlled work via postal applications without any such limitations.

Telephone Advice 

“2.19 You may give advice to a Client over the telephone before that Client has signed the application form where: 

(a) the Client cannot for good reason attend your office; and 

(b) the Client meets the criteria for the provision of Legal Help (including financial eligibility) 

and may make a Claim for this work provided that Client subsequently signs the application form. 

2.20 For the purposes of this Paragraph ”good reason” is as defined in Paragraph 2.14 above. The reason relied upon should always be noted by you and kept on the file.”
We would repeat our concerns in response to 2.14. In particular, we reiterate the double standards in the LSC approach between mainstream suppliers as compared with CLS Direct suppliers. 

Previous Controlled Work 

“2.23 Where Controlled Work has been given for the same matter from another Supplier within the six months preceding the application, you must obtain the consent of the Client to contact the previous Supplier on his/her behalf as soon as practicable in writing to:

(a) confirm the reasons for the termination of retainer. 

(b) request a transfer or copy of the file. 

In the event that the Client refuses to give you consent to contact his/her previous Supplier, then you may not provide Controlled Work for that Client and may not make any Claim for payment in respect of any such work under this Contract.”

The specification includes complex and contradictory rules about what is and is not to be treated as the same matter. A client may for very good reasons not appreciate that the earlier advice is treated as the same matter. For example in a homelessness case the client may not appreciate that advice at the gate-keeping stage and advice about suitability on discharge of the full duty is to be treated as the same matter. A supplier may not therefore pick up on this at the outset of the interview. They may only do so 1 or 2 hours into the interview when perusing the client’s bundle of papers, or they may not appreciate this until they have received and considered a copy of the homelessness file and see letters on it from another supplier. A request is then made for consent. The client, for whatever, reason refuses. You suggest that in these circumstances the supplier cannot be paid. This is unworkable. The sanction on paragraph 2.2 is sufficient. This sanction penalises the supplier for something that is totally outside of their control.

“2.24 In circumstances when you have made a request for a Client’s file under Paragraph 2.23 above, you may not start work for that Client until you have received the file and considered its contents unless it is absolutely necessary to take steps immediately to protect the Client’s position or meet a Court deadline….” 
What does “you may not start work” mean? Presumably, even in a non urgent case it is legitimate to interview the client (so as to understand the background to their case and the context of the previous suppliers involvement) and to then request, obtain and consider the previous solicitor file and to be paid for that work (regardless of whether it transpire that the client has a good reason to be dissatisfied with the previous suppliers’ advice)?  If so the specification should make this clear. If not, then you are requiring suppliers to potentially carry out many hours of work on a pro bono basis and HLPA would very strongly oppose that as unworkable.

“2.26 If 2.25(a) applies you must ensure that you signpost the client to the appropriate regulatory body who can deal with the complaint regarding the poor service received from the former Supplier. You should provide your Regional Office with the details of the previous Supplier against whom the allegation of poor service has been made.”

We have no objection to signposting the client to the appropriate regulatory body but are concerned as to the instruction we should provide details to the regional director for a number of reasons. It must be a matter for the client as to whether they wish to report their former solicitors or advisers. We do not consider it appropriate for individual providers to be directly involved in the policing or monitoring of other providers and it is unclear as to whether what is meant is simply the name and address of the former provider or whether this would require detail as to the nature of the complaint and the judgment made by the new provider as to why the case should properly be opened as a new matter start, further communication on the subject and the consequential time and costs involved.  

Refusing applications and stopping work 

Refusal of Contract Work for good cause 

“2.40 In addition to refusing Controlled Work for failure to meet the Funding Code Criteria you may for another good cause (such as where you are unable or unwilling to act for professional reasons, or an actual or potential conflict of interest) 

(a) refuse to accept an application for Contract Work; or 

(b) 
(i) in the case of Controlled Work having accepted an application, decline to carry out or continue to carry out work; 

(ii) in the case of Licensed Work, either apply for discharge of the Certificate (if the Client consents) or request us to consider discharging the Certificate. 

 2.41 For the avoidance of doubt, “good cause” in Paragraph 2.40 does not include any considerations regarding the level of any Standard or Graduated Fee you may be entitled to receive under this Contract. Further, you may not refuse to undertake work which is within the scope of your Contract and which you have the appropriate skills and capacity to carry out because you believe that your costs are likely to exceed any Standard Fee or Graduated Fee you would be entitled to claim for that work. 

There is a fundamental incompatibility between the professional conduct duties of suppliers and the fixed fee system which the LSC continues, unacceptably, to ignore (see our response to 7.13 below). 


You say at 7.14 that suppliers are allowed to take “appropriate steps to ensure that you undertake a mix of cases within a Category of Law which broadly reflects the types of cases arising in your Bid Zone in this Category of Law”. HLPA’s view is that that directly contradicts the second sentence of 2.14 above. If the LSC disagrees, the LSC needs to explain how these two seemingly irreconcilable statements are, in practice, to be reconciled.

We have read both the ASA’s and the LAPG’s responses to this section and wholeheartedly agree with them.

It is self-evidently the case that a supplier’s efficiency is only one of a complex matrix of factors that determine a supplier’s average case costs. A supplier with significantly higher than average cases costs, which cannot be reduced through efficiency savings alone, cannot just be expected to carry on as before haemorrhaging money until they go bust. The fixed fee system compels them to refuse to undertake a certain number of higher cost cases to bring down their average. That they are compelled to do so is entirely unsatisfactory: but if the LSC doesn’t like this the onus is on the LSC to listen to the almost universal criticism of the crude fixed fee system that it is proposing to implement from October 2007 and come up with more workable system.
Refusing Contract Work on the basis of likely cost 

“2.43 With a payment regime based on Standard Fees and Graduated Fees there is a risk that suppliers will decline to take on more expensive cases because they will not recover their full costs on that particular case. This is not permitted under this Contract. You may not refuse to undertake work which is within the scope of your Contract and which you have the appropriate skills and capacity to carry out because you believe that your costs are likely to exceed any Standard Fee or Graduated Fee you would be entitled to claim for that work. “

Aside from repeating our response to 2.40-41, we would simply comment that it is more than a risk - it is an inevitable consequence and the provisions within this specification do not make it any less so - they simply invite suppliers to be less transparent in the reasons they give prospective clients for not taking on their cases and the LSC is deluding itself if it believes it can effectively police this.

Refusing Contract Work on discriminatory grounds 

“2.44 You must comply with the Law Society’s Solicitors’ Anti Discrimination Rules (whether or not you are a Solicitor’s practice) when dealing with potential Clients and taking on work. You must not decline to take on work from potential Clients which is within the scope of your Contract and which you have the appropriate skills and capacity to carry out, on any grounds which directly or indirectly discriminate on the grounds of their sex, race, racial group, ethnic or national group, religion or belief, sexual discrimination or disability. In particular, you must not decline work because a potential Client’s disability or ethnic origin will or may result in additional costs or disbursements being occurred compared with a client without that disability or from a different ethnic origin.”


Include sexual orientation and age.

Section 3.  Scope of controlled work

“3.2 Unless we otherwise specify all decisions relating to the provision and cessation of Controlled Work are taken by you.”

“Unless we other specify” presumably refers to at least 3.8 which gives the LSC the right to withdraw the power to make such decisions at their absolute discretion.  See comments in relation to 3.8 later.  The words mentioned should be deleted.

“3.8 We reserve the right to withdraw from you at our absolute discretion some or all of these powers by giving notice to you as part of our day to day management of your Contract. We may do this in respect of all Categories of Law you undertake, some Categories of Law only, or certain sorts of Cases. We may do this in respect of a group of Suppliers or individual Suppliers. For the avoidance of doubt, this does not constitute a Contract Sanction. If we have removed your power under this rule, you are still authorised to carry out Controlled Work but should apply to us for prior authorisation before taking any of the actions set out at Paragraph 3.5 above”.

This provision gives the LSC the power at their absolute discretion to withdraw some or all powers given under the contract as part of their day-to-day management of the Contract.  The purpose of this provision is not explained.   The power not only relates to individual suppliers but also to a group of suppliers.  As it is specified that this is not a contract sanction then there is no right of appeal if the LSC exercises this right.  The provision is unacceptable and should be deleted the prospect of having to obtain prior authorisation from the LSC before taking on new work or using matter starts is also unacceptable having regard to the inevitable delays that will be involved and the increased levels of bureaucracy.

Section 4. Scope of Licensed Work

Your powers in respect of Licensed Work

“4.6 Your powers set out at Paragraph 4.5 above are subject to the following:

…

(c) We reserve the right to withdraw at our absolute discretion these some or all of these powers from you by giving notice to you in respect of all Categories of Law you undertake, some Categories of Law only, or certain sorts of Cases as part of our day to day management of your Contract. We may do this in respect of a group of Suppliers or individual Suppliers. For the avoidance of doubt, this does not constitute a Contract Sanction. If we have removed your power under this Paragraph, you should apply to us for a Certificate for Licensed Work in the usual way rather than exercising any of the powers set out at Paragraph 4.5 above.”

We consider that it is unreasonable for the LSC to have absolute discretion to withdraw a supplier’s (or group of suppliers’) devolved powers.  As a Public Body the LSC is under a duty to act reasonably and HLPA believes that the guidance should make that clear and give suppliers the right to make representations.  It is unreasonable to expect suppliers to work hard on improving or maintaining quality in order to attain preferred supplier status with the enhanced devolved decision-making that such status allows when such suppliers know that the LSC can unilaterally withdraw devolved powers without there being any fault on the part of the suppliers.    

This provision must be removed (see also comments on 3.8)

Section 5. Carrying out controlled work


Commencing controlled work

“5.3 You must use one Matter Start for each case, subject to Paragraphs 5.6 - 5.20 on use of Matter Starts, and Category Boundaries and to any Category specific rules on Matter Starts and Category Boundaries set out the applicable part of Section 9.”

See 5.7 later.  Generally when average fees were recently calculated these were based on the tailored fixed fees of suppliers currently operating under the current guidance as to when to open and start new matters.  This guidance, in effect, was for suppliers to continue to use the same practice (under the tailored fixed fee system) as the supplier adopted during the reference period for the calculation of the tailored fixed fee.  

If suppliers are now being asked in some cases to change their existing practice these changes should first be allowed to operate for an appropriate period under the tailored fixed fee regime and then average fees recalculated as such changes are bound to affect the amount of the average fixed fee.  They will also make it difficult for suppliers to estimate/calculate the number of matter starts they will need to handle existing volumes of work or to expand etc.

“5.4 Subject to your power to issue additional Matter Starts in certain priority Categories set out in Paragraph 5.5 below, you may not use more Matter Starts than allocated to you in your Schedule.”

This is too rigid suppliers should have the power to exceed their matter starts by a reasonable percentage.  Inter alia there is a danger that in the closing months of a contract year suppliers will not be able to take on new work having reached their matter starts limit and during those months new clients are not able to find a housing supplier able to take on their new matter.  

Self authorisation of additional matter starts in priority categories

“5.5 You may accept an application for Controlled Work notwithstanding the fact that you have reached the maximum number of Matter Starts authorised by your Schedule in the relevant category of law (and you have also used up your allocation of Tolerance Matter Starts available) if the following conditions are met:

(a) the application is

(i) in relation to a matter falling within paragraph 3 of the Lord Chancellor’s Direction of 1 February 2000 on Community Legal Service Funding Priorities (Special Children Act proceedings (as defined in the Funding Code) and civil proceedings where the Client is at real and immediate risk of loss of life or liberty); or

(ii) by a Client suffering from severe mental or learning difficulties; and

(b) it is necessary to grant the application for Controlled Work as a matter of such urgency that it is not reasonably practical to obtain permission from the Regional Office via a Schedule amendment before providing the Controlled Work; and

(c) the relevant Regional Office receives notification from you (on the form provided by us) within five working days of the grant of the application for Controlled Work; and

(d) your Contract allows you to carry out work in the relevant category.”

See comments in relation to 5.4.  In addition the process for obtaining a Schedule amendment needs to be rapid and stripped of bureaucracy so far as possible.  In principle provided the contract of the supplier allows them to carry out work in the relevant category then the combination of being able to obtain swift changes to the Schedule and in any event to exceed the contracted matter starts by a reasonable percentage should allow for suppliers not to have to turn away new work when they have capacity towards the end of the contract year. 

Controlled work category of law and matter start boundaries

“5.6 It is a condition of this Contract that Controlled Work is allocated to individual Matter Starts appropriately and in accordance with the provisions set out in Paragraphs 5.6 - 5.20”

See 5.3 above.  Discussions are needed with practitioners at the coal face in housing if it is now proposed that all practitioners should use the same matter start boundaries in particular to avoid any prejudice to housing clients and damage to effective legal strategies currently adopted by suppliers which are achieving good outcomes for clients.

“5.7 These provisions govern when a Controlled Work Matter Start may be commenced and when it is legitimate to commence more than one Matter for one client. Because a volume of Controlled Work is paid for under a Standard Fees and Graduated Fees system it is essential that additional Matter Starts are not artificially created or used for work which should, in accordance with these paragraphs and any category specific rules, be carried out under a single Matter Start. You are required to comply with any Category of Law Specific provisions on use of Matter Starts set out at Section 9 and each of the following general provisions”.

See 5.6.  The reference to Section 9 is presumably incorrect as Section 9 relates to the Statutory Charge.

“5.8 You must not open more than one Matter Start for a Client unless the Client has more than one separate and distinct legal problem. Problems may only be treated as separate and distinct if either:

(a) They fall under different SQM categories; or

(b) If legal proceedings were started for each problem it would be appropriate for such proceedings to be both issued and heard separately.”

The principle that problems should be treated as separate and distinct if it would be appropriate for each problem to be the subject of separate court proceedings is useful and helpful. We would agree with this principle.  For instance in a homelessness case involving a Section 202 review where it is necessary to pursue an interim remedy by way of judicial review and to send a letter before claim in this respect this should be treated as a separate matter. However, the subsequent category of specific provision at 15.6 suggests that one matter should be used for the whole course of a homeless application from initial advice on the application through to consideration of a Section 204 appeal including advice and assistance in relation to any proposed claims for judicial review along the way during this process.  The area of homelessness in particular needs careful consideration and we would refer to our more detailed response to the housing provisions below.

“5.10 Each separate Matter Start must be the subject of a separate application form. You must identify, and record on the appropriate case file, any point at which the work which you are performing for any Client on one matter becomes a separate matter and use of a separate Matter Start is necessary.”

The wording of this provision requires improvement.  It is not necessarily the work being performed for any client on one matter becoming a separate matter rather than circumstances arising or coming to light during that matter which constitute a new/separate significant legal problem requiring legal advice and assistance.  

“5.12 No more than one Matter Start must be opened in any single Category of law at the first meeting with the Client. Where the Client raises several issues at the first meeting. A single Matter Start should be completed to identify the issues and provide general, preliminary advice. If one legal issue is identified then the original, single Matter Start should be used for the provision of further Controlled Work.”

This is unnecessarily restrictive and prescriptive and it is also unworkable.  We consider that an experienced housing practitioner will often at the first meeting identify a number of issues justifying separate legal advice and assistance.  It is nonsensical in those circumstances to insist that the client return for another meeting on the additional separate matter(s).  For instance a client with a possession summons for rent arrears may also clearly need to request a review of a housing benefit decision which has caused/contributed to the rent arrears. 

“5.13 Where the same set of circumstances gives rise to multiple issues which may fall into more than one category of law brief advice should usually be provided in relation to all those issues on one application and this will only qualify as one Matter Start. The case should be recorded as a Matter Start in the category of law into which the main issue falls, without consideration of the respective levels of any applicable Standard Fee or Graduated Fee. If however an issue in another Category of Law is pursued beyond brief advice (see Paragraph 5.9), then a separate Matter Start in that Category of Law should be used provided the Funding Code criteria are met and you have an available Matter Start. A Matter Start cannot be in more than one Category of Law.”

This provision may well be inconsistent with 5.12 for those suppliers who operate in several categories of law as well as housing.  We would agree that suppliers should be able to start new matters in other categories of law where there are multiple issues and, of course, this is the current position.

“5.15 If you have completed a Controlled Work matter you may not subsequently commence a New Matter Start in relation to the same legal issue or problem. The only exception is where:

(a) there has been a material development or change in the client’s instructions; and

(b) a period of at least 6 months has elapsed since you submitted your claim for that Controlled Work Matter.

For the avoidance of doubt, for the purposes of this rule:

(i) The fact that the Client has failed to give instructions cannot constitute or give rise to a change in the Client’s instructions;

(ii) a decision or other response from another party to any correspondence, application, appeal or review or other request that was made in the course of the original Controlled Work matter cannot constitute a material development.”

This provision appears to show a substantial change to the position under the current Specification and as such is unacceptable given that it does not reflect how the national fixed fee has been calculated.  The latter position allows for the start of a new matter in relation to the same matter where the supplier has already included a claim for the matter in a report form submitted to the LSC.  The new position appears to introduce the need for matters to be kept open for lengthy periods in case of future developments on the matter or future adverse decision/response from the other party.  For instance a homeless client might be given advice and assistance as a result of which they are provided with suitable accommodation pending the completion of enquiries.  Does the matter have to be kept open until the enquiries are completed in case there is an adverse Section 184 decision (which could take 6 or months to materialise)?  Alternatively in that scenario if enquiries have been completed and the Section 184 decision is favourable does the matter then have to be kept open in case the accommodation eventually offered in final discharge of duty is unsuitable and a Section 202 review is required (in London homeless applicants are now being housed in temporary accommodation for 10 more years and suitability issues can arise at any time as they are moved from placement to placement)?  A sensible provision is required in particular in the context of homelessness cases which allows the supplier to end the matter and report on it reasonably promptly and to use a fresh matter start in those cases where there is a new problem in the future in relation to the original homelessness application.  

If the existing provision remains, the LSC should explain how it is intended to operate because the idea of reopening files upon which claims have been submitted and carrying out further work on them is a new one: presumably suppliers will be paid for any further disbursements incurred and the exceptional case provisions will be allowed apply or, if they already apply, there will be provision for a supplemental claim can be submitted? Or is the LSC hoping practitioners will work for free?

“5.16 Where you act for more than one client in the same matter a single New Matter Start should be used.”

This is unacceptable because once again it represents a significant departure from how practitioners currently work (e.g. separate matter starts for joint tenants who are being evicted) and thus requires practitioners to work in a significantly different way to how they were working when the national fixed fee was calculated. 

This provision also gives rise to practical problems where you already act for one client under a funding certificate and there is a need to apply for another funding certificate in relation to the same matter for another client and you cannot immediately issue the certificate yourself under devolved powers.

“5.17 A Legal Help Matter Start is not justified in the following circumstances:

(a) Providing information to Clients or to other persons contacting your organisation as required by us under Paragraph 1.2.

(b) Supplying a new Supplier with a former Client’s file or a copy, or information about the circumstances of termination of the retainer, under Paragraph 1.4 above.

(c) If you intend to grant Emergency Representation, or other Licensed Work funding, in relation to the same matter, or on the same day that you have granted such Licensed Work funding.”


As to (a) and (b) see earlier comments in relation to paragraph 1.2 and 4.

As to (c), this is yet another unacceptable example of practitioners being compelled to work in an entirely different way from October 2007 to the way in which they worked when the fixed fee was calculated. The LSC has for many years insisted that a Legal Help form be signed in order to take instructions and complete an application Legal Representation, even though an application for Legal Representation is to be granted, under devolved powers, on the same day. This in turn generated many lower cost Legal Help matter starts which have driven down the average case cost upon which the fixed fee is calculated. Now practitioners are to be prevented from continuing to work in this way. A swings and roundabouts approach to fixed fees work doesn’t work if the LSC removes all the swings and leaves only roundabouts as it now proposes to do. Paragraph (c) should be removed, or the fixed fee increased accordingly.  In any event (c) appears to contain a typing error and should presumably read “in relation to the same matter on the same day”.  

“5.18 For the avoidance of doubt, where Controlled Work has already been carried out for a Client, a separate Matter Start would not be justified in the following circumstances:

(a) Controlled Work in relation to an interim remedy (including an application for a Licensed Work certificate) in relation to a matter on which Controlled Work has already been provided;

(b) Controlled Work in relation to enforcement, a review or an appeal (including an application for a Licensed Work certificate) in a matter on which Controlled Work has already been provided;

(c) If a Client seeks advice as to whether (s)he should change Supplier from a Supplier already providing Controlled Work. The provisions in Paragraphs 2.22 – 2.25 should be applied before any work is provided under a new Matter Start;

(d) Providing Controlled Legal Representation in a matter for which you have been providing Legal Help does not count as a separate Matter Start.

(e) Providing Help at Court in a matter for which you have been providing Legal Help will count as part of the same Matter Start

(f) Any work undertaken on a Case by an agent on your behalf will form part of the same Matter Start as the parts of the Case handled by you.”

See 5.15 above and our earlier comments on paragraph 2.22 and 2.25.

Financial limits

“5.21 In relation to any Legal Help which is paid by Hourly Rates under Section 6 of this Specification, you may only provide Legal Help where the costs do not exceed the limit set by us from time to time (‘the upper financial limit’) for the costs of Legal Help, inclusive of disbursements, in relation to any one matter unless we have given authority to exceed that limit.

5.22 An application for authority to exceed the upper financial limit must be made to the relevant Director on form Controlled Work 3 or other form specified by us.”

Please refer to our response to paragraphs 7.18 and 7.20.

Disbursements

“5.25 You may incur disbursements where:

(a) it is in the best interests of the Client to do so;

(b) it is reasonable for you to incur the disbursement for the purpose of giving Controlled Work to the Client;

(c) the amount of the disbursement is reasonable; and

(d) incurring the disbursement is not prohibited by this section or the applicable part of Section 9 of this Specification.”

Generally when conducting cases a solicitor must in any event comply with his or her professional obligations under the relevant Professional Code governing solicitors where appropriate these professional obligations must override any provisions within the contract and the contract must be consistent with those professional obligations.  For instance where a solicitor has a professional obligation to incur a disbursement by obtaining an expert’s report in support of the client’s case then this obligation should not be restricted by any provision within the contract.  We appreciate the LSC dislikes and cannot accept this notion but solicitors do serve higher gods than the LSC in particular their clients and the courts.  Again the reference to Section 9 of the Specification is presumably incorrect.

“5.26 We may prescribe types of disbursements which may or may not be incurred in the provision of Controlled Work.”

See 5.25.

“5.27 The provisions for reimbursing and claiming for the costs of disbursements depend on the type of Controlled Work and the basis of remuneration is set out in Section 7 below.”

Generally the opportunity should be taken to provide a mechanism under which suppliers can claim for disbursements immediately for legal advice and assistance work rather than having to wait until the conclusion of a case.  This would improve cash flow and prevent in some circumstances delays in the payment of experts/doctors etc. This is particularly important given the anti-case splitting provisions within this draft specification which in the current form will mean that Legal Help cases have the potential to last for many years (e.g. see our comments on the homelessness provisions – section 15).

“5.28 Standard Monthly Payments will include provision built in on account of disbursements, based on historical average payments. We have power in the  Standard Terms to vary Standard Monthly Payments where appropriate and will monitor your use of disbursements via auditing and Assessment and may seek

explanations and justifications as necessary”.

See 5.27

Outreach work

“5.37 You may perform Outreach Work within the Bid Zone in relation to which you have been granted this contract without our prior authority. Otherwise Outreach Work may only be performed by you if your Schedule allows, and in accordance with the terms set out in the Schedule.”

In addition consideration should be given to allowing suppliers more flexibility in relation to Outreach Work i.e. to enable them to use their own initiative without being dependent on prior approval from the LSC.  

Ending controlled work

“5.38 A Controlled Work matter ends when any of the following events occurs:

(a) the Client decides not to proceed, or indicates that they wish to take the matter forward themselves;

(b) the Client fails to give instructions for three months (unless the matter is on hold, for example, because you are waiting for a third party to act or you have agreed this with the Client);

(c) funding is granted under Section C of the Funding Code procedures (unless further Legal Help is required on matters not covered by the certificate) or the matter begins to be funded outside this Contract;

(d) the matter is completed, for example, by negotiation or adjudication;

(e) you have informed the Client that the provision of Controlled Work is no longer justified having regard to the applicable Funding Code Criteria;

(f) you can no longer act through a conflict of interest or other good reason or the Client is referred to another organisation.”

See comments on 5.15.  There must be sensible and reasonable provision to enable suppliers to close matters promptly and report on them for payment and then to be able to open a new matter for the same matter in appropriate circumstances. Again, the housing specific provisions on homelessness do not enable this to happen and require practitioners to keep open files for, potentially, several years as the homelessness application process moves from initial application to discharge. For this and other reasons the homelessness provisions are unworkable (see response to Section 15 for further detail).

“5.42 In a matter paid by a Standard Fee or Graduated Fee:

(a) the information to be provided under Paragraph 5.41 (c) must include:

(i) The Standard or Graduated Fee together with disbursements or other additional payments and payable at that point of the case;

(ii) The point at which the costs of the matter may increase through being paid as an Exceptional Case or higher level of Graduated Fee;

(iii) The costs that would be payable if the matter were paid at hourly rates

(b) Except where urgent work is required, you must notify your Client before undertaking work that may lead to the matter being paid as an Exceptional Case or at a higher level of Graduated Fee.”

There should be no change in the current position on housing cases and the information which has to be given to the client concerning legal help.  If this provision imposes yet another layer of bureaucracy by requiring the supplier to notify the client where the costs have increased to a level to make it an Exceptional Case the provision should be deleted.  The client is not liable to pay in such circumstances and the argument was accepted many years ago that there was no need to give clients advanced costs information in relation to legal help.

Section 6. Carrying out Licensed Work

The Boundary between Controlled Work and Licensed Work

“6.4 In cases where the costs of investigation are likely to be substantial then you should make an application for Investigative Help.”

Further guidance should be issued by the LSC as to when an application for Investigative Help is appropriate and as to when the costs of investigation are likely to be regarded as “substantial”, particularly when a delayed application for funding may result in an exceptional claim being refused.  

Pre action protocols

“6.6 We do not generally require experts’ reports to be obtained before an application is made for Legal Representation or Investigative Help, although the position will vary according to type of dispute.”

HLPA believes that further guidance should be issued, setting out which sort of cases the LSC anticipates may require expert reports before making an application for Legal Representation or Investigative Help.  The proposed provision is too vague.  

Completion of investigations

“6.7 Where sufficient information has been obtained to allow the case to be accurately assessed, then if in your reasonable opinion the case is likely to satisfy the Funding Code criteria for Legal Representation, you may either apply for a certificate or continue to deal with the matter under Legal Help. The latter would be appropriate where, for example, you feel that limited further negotiations will result in the matter being appropriately resolved.”

This may be a sensible approach for a supplier to take but we are concerned that a decision to delay a funding application in this way may lead to an exceptional claim being refused in the event that the case is not settled and the LSC takes the view that, with the benefit of hindsight, it was unlikely that the matter would be resolved.  

Special cases unit

“6.12 The criteria for referral to the Special Cases Unit are:

….

(c) cases relating to actual or potential multi-party actions.”

Further guidance is required as to when a case will be regarded as a potential multi-party action.  There are often cases, perhaps particularly in the field of allocations, where the case potentially concerns several applicants.  If by “potential multi-party actions” the LSC primarily has in mind certain clinical negligence cases involving many victims it would be helpful if this could be indicated.

Section 7. Remuneration

Standard and graduated fees

“7.9 We will pay for each Matter Start covered by Standard Fees and Graduated Fees which is


(a) properly conducted and


(b) claimed in accordance with the terms of this Contract

the fixed sums for the relevant Category of Law set out in the Payment Annex.”

Sub-paragraph (a) is ill-defined, unnecessary and conflicts with the exhaustive list of reasons for not paying the fixed fee for a matter start given at paragraph 8.45 of the specification. This provision must be amended.
“7.10 Standard Fees and Graduated Fees are inclusive of profit costs, travel and waiting costs and time, and (except in the case of Immigration Asylum Cases) Counsel’s fees but are exclusive of other disbursements and VAT.”

This appears to suggest that travel costs (i.e. fares), incurred both by suppliers and (in appropriate cases) their clients, will be included within the fixed fee.  Travel costs are recoverable as disbursements under the present contract (see Appendix E to the Civil Specification at 2E-059). There has never been any suggestion that travel costs (i.e. fares) were taken into account when calculating the fixed fees. Annex A to the ‘The Way Ahead’ November 2006 clearly stated that all disbursements (including travel fares) would be recoverable in addition to the fixed fee. This provision should be amended to refer simply with “travel and waiting time”.

Provisions on standard and graduated fees

“7.13 Notwithstanding the fact that you will only be entitled to payment of a Standard Fee or Graduated Fee you should continue to act reasonably in the best interests of the Client as if you were paid on an hourly rate.”

HLPA believes that there is a fundamental and irreconcilable conflict between the proposed fixed fee regime and Rule 1 of the Solicitors Practice Rules (i.e. “A solicitor shall not do anything which … impairs or is likely to impair any of the following: (a) the solicitor’s independence and integrity; … (c) the solicitors duty to act in the best interests of the client; … (e) the solicitor’s proper standard of work”). HLPA believes that there is a similar conflict with their professional and ethical duties of its non solicitor members.

What are suppliers supposed to do if the mix of cases in their bid zone are not representative of cases nationally and, as a result, the fixed fee rates results, notwithstanding their efforts to improve their organisation’s efficiency, in a significant reduction in their controlled work income such that cannot continue to act in their client’s best interests without making their organisation no longer financially viable?

The ethical and professional difficulties created by a fixed fee regime have been repeatedly raised by practitioners and repeatedly ignored by the LSC. To simply tell practitioners to simply continue behaving “as if you were paid on an hourly rate” is inadequate.

“7.14 You should not intentionally change your case mix or target certain sorts of Clients or types of work in order to have the effect of maximizing lower cost work. This does not mean that you cannot take appropriate steps to ensure that you undertake a mix of cases within a Category of Law which broadly reflects the types of cases arising in your Bid Zone in this Category of Law.”

This provision is objectionable. It is a poorly disguised invitation to suppliers to do fewer complex cases and to see fewer time-consuming clients whilst seeking to insulate the LSC from criticism when, as HLPA anticipates, the most vulnerable clients with the most complex cases will find it increasing difficult to secure help as a result of the move to national fixed fees. 

The provision suggests that if the supplier’s motivation for changing their case mix is to maximise lower cost work (and so to make more money) that is a breach of the specification. But if the supplier’s motivation is to “move towards undertaking a mix of cases that more broadly reflects the types of case arising in the bid zone”, and by coincidence that also leads to them maximising lower cost work, then is unobjectionable. How is the LSC proposing to monitor and enforce this provision?

Individual suppliers are not in a position to assess the mix of cases within a Category of Law which “broadly reflects the types of cases arising in your Bid Zone in this Category of Law”. This information is not (at present) published and other suppliers have no obligation to share such information. Is the LSC proposing to make this information available to suppliers, for example by providing regularly updated details of the average costs per case per bid zone?

“7.16 You are required to comply with any Category of Law Specific provisions on use of Matter Starts set out at Section 9 and the general provisions on Controlled Work Category of Law and Matter Boundaries at Paragraphs 5.6 - 5.20 prohibiting the unjustified use of additional Matter Starts. Claims in breach of these provisions will be disallowed and only one Standard Fee or Graduated Fee paid in respect of all the Work which should have been claimed under one Matter Start.”

We have commented elsewhere on the amended provisions new matter starts and the unacceptable impact those provisions have on the viability of the proposed national fixed fee. 

Exceptional cases provisions

“7.18 Subject to category specific rules, where the amount of any Claim as calculated on the basis of Hourly Rates (see Paragraph 7.27) exceeds either three times the amount of the Standard Fee or Graduated Fee payable for that Claim then you can apply to us for the Claim to be treated as an Exceptional Case.

…

7.20 We will agree to treat a Claim as an Exceptional Case where you can demonstrate to our reasonable satisfaction that the Claim should have not been the subject of an application for a Certificate before the Exceptional Claim limit was reached.”

HLPA is concerned about the lack of clarity as to how these provisions are intended to operate. In particular, the specification appears to be describing a process by which the LSC will determine whether a claim should be assessed as an exceptional claim when the case has been concluded and a claim for payment has been submitted, rather than a requirement to seek prior authority to carry out work in excess of exceptional claim limit. Is that right? If it is not right then HLPA seeks urgent confirmation of this from the LSC so that it can provide a supplemental response as HLPA would be strongly opposed to such a system.

HLPA is also concerned about the LSC’s proposed role in retrospectively second guessing the judgments made by practitioners about when a certificate should be applied for and the draconian sanctions that the LSC proposes to apply in such cases (i.e. the payment of a fixed fee even though the exceptional claim limit has been exceeded). HLPA’s concerns are heightened by the LSC’s inconsistent decision-making in respect licensed work applications where the LSC also seeks to second guess practitioners judgments as to whether certificates should have been granted under devolved powers.  As a result, practitioners on the one hand risk being penalised for granting public at too early a stage (which can result in the LSC disallowing the licensed work claim), whilst on the other hand they risk having their controlled work claim for payment at hourly rates being rejected (i.e. because the LSC takes the view that a licensed work application was not made at an earlier stage)

HLPA therefore objects to this proposed sanction (i.e. the payment of a fixed fee even though the exceptional claim limit has been exceeded). It will create a further and significant disincentive to do more complex cases and assist more time-consuming clients. It is also unnecessary. Even if the LSC’s belief that suppliers will try to play the system is not misplaced, the LSC is unlikely, overall, to lose out in any significant way because suppliers who delay applying for licensed work certificates to get controlled work hourly rates will do so at the expense of being unable to get paid for that work at licensed work rates (i.e. prescribed rates plus any enhancement). Bearing that in mind, does it really make sense for the LSC to introduce this further and contentious tier of decision-making, with all the associated costs of appeals where suppliers challenge these decisions? We would suggest that it does not and that the LSC should conduct a full cost benefit assessment for deciding whether to proceed with this proposal.

“7.21 We may assess the costs of each Exceptional Case Claim or a sample of them, and the amount payable may be reduced on assessment.”


A minimum sample size (expressed as a gross figure or a percentage) must be given.

7.24 Any Claims which we have agreed to treat as Exceptional Case under the provision of Paragraph 7.18 will not be included in any “average” calculated under Paragraph 7.26 below.”

The current fixed fees have been calculated by averaging all controlled work claims. You now propose to exclude all exceptional cases when carrying out future re-calculations of the average once national fixed fees have been introduced. This will inevitably lead to future reductions in the national fixed fee

The LSC has given no prior notice that the fixed national fee for housing work would, in future years, be recalculated in this way. The LSC has given no explanation of or justification for this provision.  The LSC does not appear to have undertaken any modelling or given any other consideration to the likely impact of this provision. 

HLPA is greatly concerned that this provision will be used to further reduce the fixed fee in future years and that access to specialist advice for the most vulnerable will become even more illusive. This provision must be removed. 

Right to amend standard and graduated fees

“7.26 We have a general right to amend the provisions of this Specification under clause 7 of the Standard Terms. Circumstances when we are likely to use this power to amend the level of Standard Fees and Graduated Fees include (but are not limited to):

(a) where new Access to Justice Legislation and/or changes to the Funding Code is in our reasonable view likely to have a significant effect on costs of carrying out Cases; and

(b) where the actual average costs (as assessed if we have elected to do so) of all Claims in a Category of Law, or part of a Category of Law are, in our reasonable view, for a sustained period at least 10% less than the Standard Fee or Graduated Fee payable in respect of those Claims.”

Clause 7 of the Unified Contract does not give the LSC a general right to amend the provisions of this specification. Presumably you intend to refer to Clause 13? HLPA notes that clause 13 is subject to proposed (at the time of draft this response) judicial review proceedings brought by the Law Society. 

HLPA agrees with the Law Society that Clause 13, and this provision within the specification, are ill-defined and give the LSC an intolerable level of discretion. 

It is unclear whether this provision, in particular (b), is intended to enable the LSC to amend the payment schedule as it applies to all suppliers or individual suppliers or both. The fact that the LSC consults on this provision without making this clear severely limits the legitimacy of the consultation process. The LSC is asked to provide urgent clarification.

It is also unclear over what period and how frequently paragraph (b) will be applied.

Presumably the LSC accepts that there would need to be consultation before any amendments to the specification and payment annex are made? If so this provision should be amended to reflect this.

As to the policy intent behind paragraph (b), the rationale the LSC has given for a switch to national fixed fees is that it is not intended to represent a pay cut for practitioners but that it is designed reward the “most efficient” suppliers (i.e. those suppliers who spend the least time on each individual client). Where is the reward for efficiency if, as is widely anticipated, suppliers respond to the switch to national fixed fees in the way the LSC is encouraging suppliers to do (i.e. by spending less time on each client)? If the majority of suppliers do this all suppliers will get a pay cut. 

And when suppliers get that first pay cut, to survive they will need to spend even less time on each client. That will result in a further pay cut. And so on. The potential for such a vicious circle sends a very clear message to practitioners: leave legal aid. 

If it is not the LSC’s intention to create a mass exodus it needs to substantially revise this provision, or at the very least provide clear and unequivocal assurances to suppliers that it will not be operated in the way they currently foresee.

Hourly rates

“7.27 Hourly Rates may only be claimed for Controlled Work where specifically authorized under this Specification. We will pay for each Matter Start covered by Hourly Rates which is properly conducted and claimed in accordance with the terms of this Contract at the hourly rates set out in Sections 7 and 8 of the Payment Annex. You may also claim for disbursements incurred in accordance with Paragraphs 5.25 to 5.31.

7.28 The Hourly Rates applicable to Legal Help, Help at Court and Family Help (Lower) are et out at Section 7 of the Payment Annex. Where different Rates are payable according to the Category of work, you may only claim the category specific rate if you are an SQM holder in the relevant category and you are acting under a Matter Start authorised in your Schedule. For all work carried out under Tolerance, the rates in table 7(c) apply.”


The rates that are proposed are the same rates that have been applied since April 2001, save in relation to homelessness and possession cases where an enhanced rate has been payable since November 2004.

The rates are uneconomic. There does not appear to be any provision made for them to be increased with inflation. The LSC appears to have overlooked completely need (previously acknowledged by the LSC) for enhanced rates for homelessness and possession work.

The LSC will not secure access to competent advice for vulnerable clients unless these hourly rates are revised and the LSC commits to future increases in accordance, at the very least, with inflation.

Licensed work hourly rates

“7.30 Subject to the Standard and Graduated Fees payable for Family Work under section 10 of this Specification, we will pay for Licensed Work at the Hourly Rates set out in sections 9 and 10 of the Payment Annex.”


We would repeat our response to paragraphs 7.27 and 7.28. The rates need to be increased, if only to take account of inflation, for this work to remain viable.

The specification should also state that the hourly rates in the payment annex do not apply to any case to which Regulation 3 of the Legal Aid in Civil Proceedings (Remuneration) Regulations 1994 apply, in respect of which the supplier is entitled to payment from the LSC at market rates.

Enhancement to Prescribed Rates

“7.36 The Threshold Test: on assessment of licensed work the Court or Commission may allow fees at more than the Prescribed Rate in respect of any item or class of work where it appears, taking into account all the relevant circumstances, that:

• the work was done with exceptional competence, skill or expertise;

• the work was done with exceptional dispatch; or

• the case involved exceptional circumstances or complexity.

7.37 Where the Court or Commission considers that any item or class of work should be allowed at more than the Prescribed Rate, it shall apply to that item or class of work a percentage enhancement in accordance with the following provisions.

7.38 In determining the percentage by which fees should be enhanced above the Prescribed Rate the Court or Commission shall have regard to—

• the degree of responsibility accepted by the solicitor;

• the care, speed and economy with which the case was prepared;

• the novelty, weight and complexity of the case.”

The rules for determining claims for enhancements are those set out at Regulation 5 of the Legal Aid in Civil Proceedings (Remuneration) Regulations 1994 (as amended). The rules as stated within this provision (specifically 7.36) are subtly, but significantly, different. This provision should be amended to reflect precisely the relevant statutory instrument.

Fixed Costs for Advocates in fast track proceedings

“7.41 Where proceedings are allocated the fast track as defined in Part 28 CPR:

(a) the payment allowed to any advocate, whether from your Approved Personnel or a representative instructed by you, shall not exceed the amount of fixed costs allowable under CPR rule 46.2(1);


(b) the payment allowed to any legal representative attending court to assist the advocate shall not exceed the amount allowable under rule 46.3(2) regardless of any amounts actually awarded by the Court under CPR 46.”

This is an abbreviated and, as such, inaccurate statement of the fast track trial costs rules in the CPR.

In any event, what is the LSC trying to achieve by including this provision within the specification? The specification should make this clear. 

Section 8. Assessment Procedures

Basis of assessment

“8.1 All assessments of work Contract work are to be on the Standard Basis as defined by Rule 44.4(2) Civil Procedure Rules.”
The duty to assess on the standard basis is derived from Regulation 107A(2) of the Civil Legal Aid (General) Regulations 1989. That Regulation only applies to certificated work.  It does not apply to controlled work and at present an entirely different test applies to controlled work (see 2.18 of the current civil specification). HLPA objects to the attempt to try to apply the CPR rules for the assessment of contentious costs to initial advice and assistance work. The (current) reasonableness test (and the basis of which the national fixed fee has been calculated) should be retained.

Controlled work - claiming and assessment procedure

“8.4 Within 3 months of the conclusion of a Controlled Work Matter (in accordance with Paragraph 5.38 above) you must make Claim for payment for that Matter.”


The specification should state the sanctions for submitting late claims and the mechanism for challenge the application of those sanctions.  At present there is a sliding scale by which at percentage of the claim is not paid set according to the length of delay. That should be retained.  Additional, there should be provision for the LSC to consider not applying any sanction where there are good reasons why the claim as been delayed.

Licensed work – claiming and assessment procedure

“8.15 All claims for assessment and payment by us must be submitted within 3 months of the right to claim accruing. For the avoidance of doubt the right to claim accrues in the following circumstances: -

(a) When an assessment certificate is issued by the Court;

(b) Where the Claim is to be assessed by us:

(i) a final order of the Court for detailed assessment of your CLS funded costs under this section;

(ii) the later of the date of service of a notice of discontinuance under CPR 38.3 in respect of the entire proceedings to which the Certificate relates; or 3 months after the date of the dismissal of application to set the notice of discontinuance aside under CPR 38.4; or

(iii) acceptance of an offer to settle or a payment into court under Part 36 in respect of the entire proceedings to which the Certificate relates; 

If none of the above apply

(iv) the date of the discharge or revocation of the Certificate (or, where relevant, the date that the discharge or revocation has been finally confirmed on appeal)”

We would repeat the response to paragraph 8.4, in particular including a provision for late claims being accepted where there is a good reason for the delay (examples of such good reasons would be likely to include where there are related proceedings which are on-going and continued access to the supplier’s file of papers is required; where funding has been granted to include implementation and/or enforcement and implementation and/or enforcement requires the retention of the file; and, where the supplier is awaiting the payment of damages or compliance with an order for specific performance before deciding whether to close the file or whether to apply to amend the certificate to enforce the final order (a scenario that is particularly common place in housing disrepair)).

Cases where costs are payable by another party

“8.26 ‘legal aid only costs’ are costs:

(a) of work not covered by a client’s costs order or client’s cost agreement;

(b) of completing our forms and communicating with us;

(c) of cost that have not been allowed on inter partes detailed assessment or the paying party have reasonably refused to pay in agreeing inter partes costs:

(i) in respect of which we have granted prior authority under Paragraph 6.15; 

(ii) in respect of work which we have specifically requested or authorized the purposes of considering the grant, continuation or amending the terms of funding;

(iii) that represents a reasonable adjustment you have made as a service provider under the terms of the Disability Discrimination Act 1995;

(iv) in respect of the travel expenses of a client other than to attend court as a witness of fact.”

Whether work is or is not covered by a client’s costs order is often contentious and resolved only on detailed assessment (for example, disputes about the extent to which the pre-action work falls within the scope of an inter partes costs order). 

This provision should be re drafted to make it absolutely clear that such work is recoverable under paragraph (a), notwithstanding the fact that the court or the opposing party have objected to the inclusion of such work within an inter partes bill on the basis that it does not fall within the scope of the costs order, and a claim for that work has been made on a legal aid only basis as a result. 

General provisions on claiming and assessment

“8.29 You must submit your Claims in accordance with the terms of any limitations placed upon that Case including, but not limited to, limitations on Certificates. We may reject any Claim you make which does not comply with this rule.”


The claim should not be rejected; the claim should be allowed in so far as the work was carried out within the terms of the certificate and disallowed to the extent that the work was not.

“8.42 When we assess a sample of your Controlled Work claims, we may apply any findings to your other claims for payment for Controlled Work at Hourly Rates. When we apply findings in this way, we may do so for all cases commenced under this Contract (or any previous contract it has replaced) where costs have been claimed from us either:

(a) Since the date the file sample was requested for the last contract compliance audit, or

(b) From a date 12 months immediately preceding the date the file sample was requested for assessment on the current audit, whichever is the most recent.”

The provision lacks sufficient certainty and, unless amended, will stand as a significant disincentive to any supplier minded to carry out more complex controlled work.   There must be a minimum agreed sample size expressed either as a minimum number of files or a percentage.

Assessment of claims for standard fees and graduated fees

“8.45 We have the right to assess all your Claims for Standard Fees and Graduated Fees in accordance with the provisions of the Contract. However we will not amend any Standard or Graduated Fee payable to you as a result of an Assessment except as set out in this rule:

… 

(c) Where more than one Standard Fee or Graduated Fee has been made for a case that should, in our reasonable view, have been treated as one Matter Start (see Paragraphs 5.6 – 5.20 and the Category Specific Provisions) then we may Assess the Costs of any additional Standard Fee and Graduated Fee Claims as nil, so that only one Standard Fee or Graduated Fee is payable. Any appeal or review of such an Assessment under the Specification will proceed on the basis of determining this issue;”

As stated elsewhere in more detail, HLPA views the provisions at paragraphs 5.6 to 5.20 and in the housing specific provisions as completely unworkable in their current form. The new national fixed fee was not calculated on the basis that practitioners would be required to deal with multiple legal problems previously dealt with as multiple cases as a single matter start (see, in particular, our comments about homeless work).

HLPA further objects to this broad and ill-defined discretion to refuse to remunerate practitioners where the LSC retrospectively determines that work should have been carried out under a single matter start. If the work has been reasonably carried out practitioners should be fairly remunerated for it. 

In particular, if the LSC is to retrospectively question practitioners judgments about whether a work should carried out as a single or multiple matter start, practitioners should be allowed, in appropriate cases, to retrospectively request that the LSC treat that case as an exceptional case where the total costs of exceed the exceptional cases threshold.

Assessment of claims for hourly rates

“8.46 We have the right to assess all your claims for Controlled Work at Hourly Rates. The relevant Director may assess the claim either before or after the credit in relation to that Claim has been given. Where an assessment is carried out after a credit has been given in relation to any matter, then that credit may be adjusted accordingly.”

HLPA notes that the draft specification and all the other contract documents (as far as we can see) are silent as to when this discretion may be exercised and to what period the reassessment of claim may relate.  It may be helpful for the LSC to have such a broad and ill-defined discretion, but it renders it impossible for suppliers to contract with the LSC in the long term when such broad and ill-defined discretions are included.  This provision, if it is to remain, needs be redrafted to fully explain the circumstances and manner in which this discretion will be exercised.

“8.48 The appeal must be made in writing (setting out full reasons) within 28 days of notification of the assessment decision, and must be accompanied by the file. The Director will only extend the 28-day time limit where you have requested an extension for good reason within 21 days. Any extension of the time limit will be for a maximum further 14 days.”


HLPA notes with some concern that these provisions are not matched by any commitment whatsoever on the part of the LSC to conclude appeals or to inform suppliers of the outcome of appeals within any specific timeframe. The LSC should make such a commitments and this information should be included within the specification. 

“8.51 The appeal shall be dealt with by the Assessor on a documents only basis. There is no general right for either party to attend or to be represented on the appeal. However, if either party considers that there are exceptional circumstances which mean that concerns or issues cannot be addressed in writing, they may make a written request (setting out full reasons) for an oral hearing, to the Assessor. Such an application must be made at the same time as:

(a) in your case, you submit your written appeal; and

(b) in the case of the Director, at the same time as he or she makes any written reply (or, where no written reply is made, during the period allowed for making such reply).”

HLPA has grave concerns about limitations on the use of oral appeals, particularly in relation to appeals which could result in the assessor “applying his or her findings generally across files outside the sample before him or her under the terms of paragraphs 8.42” (see paragraph 8.56). Given the importance of such appeals it is unacceptable for the assessor to be given a discretion to refuse a supplier’s request for an oral hearing.

HLPA’s concerns are heightened by the current, extremely variable quality of the independent assessors used by the Commission (and which have resulted in numerous complaints from individual suppliers). Many of the assessors currently used by the LSC do not themselves carry out any legal aid work. The LSC does not currently provide any systematic programme of training to its assessors.  The LSC currently makes no effort to ensure that appeals are referred to assessors with experience of the particular area of law in question. 

The LSC needs to take urgent action to restore its suppliers’ confidence in its appeal process, particularly if it wants to limit the use of oral appeals (at which suppliers are at least given some opportunity to sense the limitations to the assessor’s knowledge and take steps to fill in those gaps).

HLPA is also concerned that there is no guidance as to when an assessor should classify a case as exceptional and allow an oral appeal hearing. The absence of such guidance is unacceptable and should be produced as a matter of urgency so that supplier have some sense of the circumstances in which assessors are likely to accede to a request for an oral appeal hearing.

Points of Principle of General Importance
“8.61 Upon receipt of an application for certification of a Point of Principle of General Importance our Legal Director will decide whether the matter should progress to the Costs Appeals Committee. If our Legal Director decides that the matter should not progress to the Costs Appeals Committee for certification then she will send her reasons for refusal to the Chair of the Costs Appeals Committee for approval and, if approved, to you, the Director and, where appropriate, the Assessor.”


It is unfair and unacceptable that suppliers are not given an opportunity to consider and respond to the Legal Director’s reasons for refusal before the Costs Appeals Committee decide whether or not to approve the Legal Directors certification. This provision should be amended to give such a right.

Section 15. Housing

Matter Start Boundaries 

“15.5  Legal help given in relation to homelessness must be provided on a specific legal issue or issues and should not cover practical matters for which the local authority is obliged to provide assistance.”

Every bit of assistance that a local authority is obliged to provide is capable of being a legal issue where the local authority fails to meet that obligation. If you spelt out, by way of some examples, precisely which practical matters suppliers this provision is directed towards suppliers would have a much better idea as to what it is you are trying to prevent. At the moment we are not sure what effect this provision is intended to have.

“15.6 The course of a homelessness application from any initial advice on the application through any review under section 202 Housing Act 1996 to consideration of an appeal under s204 or advice on suitability of accommodation offered, including advice and assistance in relation to any interim remedy, should be covered by a single Matter.”

This provision amounts to a significant change from current practice and it is unworkable. 

The potential stages in a homelessness case include:

(a) The client requires advice because they are homelessness. The client is advised to make a homelessness application and, because of widespread difficulties in persuading local authorities to even entertain an application under the homelessness legislation, a letter is written to the  Local Authority setting out the basis of the application (attendance on client and preparation 2 hours)

(b) The Local Authority declines to process the application and carry out initial enquiries. A pre-action protocol letter is sent (attendance and preparation 1.5 hour). If the local authority does not concede judicial review proceedings (no.1) are initiated.

(c) The Local Authority finally agrees to accept the application but following enquiries indicates that it is minded to make a decision adverse to the applicant.  Representations are then made (attendance and preparation 1 hour)

(d) A negative eligibility decision is issued.  Client advised and a s202 review is requested.  The client’s homelessness file is obtained and further representations are made (attendance and preparation 3-4 hours).

(e) The Local Authority declines to provide interim accommodation pending review.  Client advised on merits of an application for judicial review. A pre-action protocol letter sent (2 hours attendance and preparation). If the local authority does not concede judicial review proceedings (no.2) are initiated.

(f) A negative eligibility review decision is issued.  The client is advised on the merits of an appeal to the County Court under s204 Housing Act 1996. A application is made for Legal Representation (1.5 hours attendance and preparation). County Court appeal (no.1) is initiated.

(g) The local authority is asked to provide accommodation pending the appeal. They refuse. A further certificate is granted (1 hour attendance and preparation). County Court appeal (no.2) is initiated.

(h) The appeal succeeds to the extent that the review decision is quashed and the case remitted back to the local authority to make a new decision. The local authority refuse to accommodate pending appeal, then they issue a further decision: repeat steps (d) to (g) above (in some cases more than once).

(i) Finally there is positive eligibility decision. But the local authority also decide the client is not in priority need. Repeat steps (d) to (g) above (in some cases more than once). 

(j) You may then get a positive priority need decision but a negative intentional homelessness decision. Repeat steps (d) to (g) above (in some cases more than once).

(k) Finally the Local Authority accepts a duty to provide long-term temporary accommodation. But they don’t discharge the duty at all. A letter before claim is sent (attendance and preparation 2 hours). If they don’t conceded judicial review proceedings are issued.

(l) Then the local authority makes an offer of temporary accommodation. The accommodation is unsuitable. A review is requested with detailed representations, commonly requiring medical or other evidence to be obtained.   Detailed representations are made (3 hours).  The review fails. Repeat steps (f) to (h) above.

(m) Suitable temporary accommodation is provided. But then six months later the local authority decides to move the client to a new temporary accommodation placement. It is isn’t suitable. Repeat step (l). 

(n) In London clients can now remain in temporary accommodation for 10 or more years. Suitability problems can recur at any point. Step (l) may need to be repeated any number of times.

The problems that arise in requiring practitioners to treat all these separate legal issues as a single legal issue allowing for only one matter start is problematic and unworkable because:

· As it can be seen from the above, it is not be unusual for all the Legal Help work involved in advising and assisting on all the various stages of a homelessness application to involve 30 or 40 hours of work and for the various stages to span a period of several years. It is simply impractical for suppliers to have to conduct such complex cases as a single matter.  Suppliers would experience enormous case flow problems. 

· It would involve a high proportion of homelessness cases becoming exceptional cases. The exceptional cases provisions, as currently drafted, involve huge uncertainties for suppliers. Claims will be subject to costs audits with the potential for the crude extrapolation of the reductions on assessment from a small sample of files being applied to all the supplier’s exceptional case claims in a given period. Claims are also to be subject to the LSC’s retrospective assessment of whether a Legal Representation application should have been made sooner than it was. If the LSC were to decide that it ought to have been made sooner the supplier may find £2,000 or £3,000 of work being reduced to the payment of a single £171 fixed fee. 

· Should the original file remain open whilst the local authority carries out inquiries under s184 Housing Act 1996?  Such inquiries can take many months (or even years) in complex cases. Frequently our clients don’t get back in touch if a positive decision is issued (why should they if they don’t need any more help?). Whilst local authorities are asked to keep us informed they rarely do. So we may wait many months or even years oblivious to the fact all the issues have been resolved. 

· Until now suppliers have been permitted to close the file pending after providing gate-keeping advice and pending a s.184 decision and there is a SPAN code to reflect this (“client advised and third party decision awaited”). However it is now suggested that the file should be left open indefinitely in case some follow up work is required. That is unworkable.

· When a funding certificate is granted in order to pursue an interim remedy by way of judicial review (for example a failure to accept a homelessness application, a failure to provide interim accommodation under s188 Housing Act 1996 or a refusal to accommodate pending review under s188(3) of the Act).  Should the original legal help file remain open for several months pending conclusion of the judicial review?  Presumably not, as the grant of a funding certificate would mark the end of that matter in accordance with paragraph 5.38(c).

· What happens if there is a delay in discharging the full duty, then suitability problems, then new accommodation is offered, then more suitability problems – this process can continue for years and there is no ability to anticipate when the client may be moved to a new temporary accommodation placement and new suitability case arises. The idea that suppliers should need to keep their legal help files open for a 5 or 10 years until permanent accommodation is provided is plainly unworkable.

· What happens if a supplier incorrectly anticipates that the homelessness application has been or is likely to be resolved and closes their file. For example because there is an unexpected change in the client’s circumstances (e.g. a change in their immigration status which the local authority says affects their eligibility). These rules appear to prevent the supplier from assisting because it is all part of the same homelessness application (or to require the supplier to re-open the old file and work for free).

· Further, should a new file be opened in order to advise on the merits of an application for judicial review of the failure to provide interim accommodation or accommodation pending review? Paragraph 5.18(a) would suggest not but paragraph 5.9 would suggest that a new matter start would be appropriate as the detailed advice and detailed letter before claim would constitute significant work.  Moreover it would be difficult to recover the costs of the letter before claim on an inter partes costs assessment on the successful conclusion of the judicial review unless the pre-certificate work was conducted on a separate file and could thereby be identified as work in the early stages of the litigation.  

· Administratively, running all the possible advice and assistance aspects of a homelessness application as a single matter start will be a nightmare. Practitioners would end up with huge unwieldy files dealing with a number of discrete legal issues with discrete legal remedies start and stopping at different times on a single file. Clients would lose any clear sense of the individual aspects of their case being resolved, and would be left with almost never ending file.
· The national fixed fee has been calculated on an entirely different basis to the way of working now suggested for homelessness cases. The newly proposed way of work will invariably drive average case costs for homelessness cases up. Some will be caught by the exceptional case provisions, but many will not. The economic disincentive against doing homelessness work, and doing it competently to avoid the need for litigation, will invariably increase. Homeless clients will lose out as a result.
Paragraph 15.6 should be deleted. Paragraphs 5.8 and 5.9 should apply to homelessness cases.

“15.7  Legal Help in relation to concurrent applications to the local authority under Part VI and Part VII of the Housing Act 1996 should be provided under a single Matter Start.  Separate Matter Starts will only be justified where substantially different issues arise in the two applications (see Paragraph 5.9).”
This proposal is similarly problematic.   Whilst it is true that the client’s instructions are likely to be the broadly the same for each application, the advice that needs to be given will almost always be substantially different (unless it is simply very basic generic advice about the possibility of making concurrent applications).

“15.8 If you are authorised by us to provide Legal Help and Help at Court as part of a Housing Possession Duty Scheme you must carry out all such work in accordance with the Housing Possession Court Duty Scheme Office Schedule and Guidance. The Standard Fees payable for such work are set out at section 6 of the Payment Annex.”

We are unclear of the justification, if any, for reduced fixed fees applying for duty day advice. The national fixed fee of £171 should be applied, not the derisory £84 (or £79.40 out side of London) duty day fee.

