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GENERAL INTRODUCTION
1.
This paper contains a brief response prepared on behalf of the Association to the above. 

2.
Firstly, to state a little about the Association. It is an organisation of solicitors, barristers, advice workers, and independent environmental health officers, and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  It has existed for over 15 years. Its main function is the holding of regular  meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area (almost invariably members themselves).  It also holds both advanced and basic and seminars for members. For the last two years it has organised a Housing Law Conference, the last in conjunction with the Law Society.

3.
The Association is regularly consulted on proposed changes in housing law, by primary and subordinate legislation, and relevant codes etc by the relevant Departments, including the former Department of the Environment, and is (or was, in view of the current suspension affecting the system) on the List of Consultees for the Appointment of Queen's Counsel and Assistant Recorders.  The  previous Chair (until Jan 2000) is also a member of the Law Society's Housing Law Sub-Committee. The present Vice-Chair was appointed Queen's Counsel in 2000. Another executive member has recently been a member of the Civil Justice Council and is currently a member of its Housing and Land Sub-Committee. Although the Association is London based, the membership is country-wide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

THE RESPONSE

4.
Because our experience is in the practice of housing law we have chosen to focus on some particular issues specific to housing.  However, first of all we have some comments on matters raised in Chapter 2 of the Paper -Financial Eligibility  

FINANCIAL ELIGIBILITY

Question 6.4 (page 16)
Is it appropriate to concentrate savings on the upper eligibility limit for Legal representation?Should the upper limit for Legal Help and Legal Representation be aligned?What forms of safeguard should be introduced to protect the most vulnerable clients?

5.
Paragraph 2.1 of the consultation paper barely disguises the intention behind the proposal as being to set the financial eligibility criteria such as to exclude all but the very least well off. This significantly increases the group which come within the ‘poverty trap’ – being not sufficiently lacking in wealth to come within the scope of CLS funding, yet being woefully inadequately wealthy to be able to afford legal advice and assistance and representation in litigation.

6.
It is well known but bears setting out here that when legal aid was first introduced, a great majority of the population was financially eligible. The position now is that well under 50% of the population are now eligible. This only increases social injustice and does nothing to decrease social exclusion.

7.
We agree with the proposal to align the eligibility limits for legal help and legal representation, but disagree with the limits proposed and would, instead, set them such that there is no overall ceiling so that those with more children are not penalised, and that the figure for monthly disposable income is set at a higher level so as not to exclude those of modest means who would not be able to afford legal advice and representation from their own means.

8.
We agree with the proposal allowing the LSC discretion to disregard financial eligibility criteria in certain cases. This might include (within the areas of practice of most interest to our members): claims where anti-social behaviour is alleged; judicial review claims where an individual’s right to housing is in issue; cases where the individual in question is especially vulnerable, perhaps to be decided within a fair framework on a case by case basis.

Questions 6.5
What forms of safeguard or exemption should apply if the £100,000 equity disregard is abolished? Should the £100,000 mortgage cap be retained?

9.
We disagree with the proposal to disregard a substantial sum in equity in a person’s home. Members of our client group may be in a position where they have lived in their home for a very long time and it would be unreasonable to expect them to release equity from it, eg if they have low income or to sell it. At the heart of the practice of housing law is the concept of respect for a person’s home, which often means more than the bricks and mortar of the building but also emotional comfort derived from it, without which the person may find her/himself more vulnerable and may be more likely to need access to housing law advice and assistance or even litigation if a long standing home should be lost. The aim here is to avoid the need for further recourse on legal services.

10.
We disagree with using the term ‘social exclusion’ as a means simply to limit the scope and availability of access to publicly funded legal services.

11.
We note the proposals contained in paragraphs 2.12 to 2.16 but consider that, to abolish the capital disregard (which we would set substantially in excess of £100 000.00), even with the compromise proposals suggested, would be to exclude too many from the scope of public funding.

COMPLAINT/OMBUDSMAN SCHEMES/ MEDIATION AND DISREPAIR 

12.
We now continue with comments on Chapter 4 –Discouraging Unnecessary Publicly Funded Litigation - concentrating on the above topics.  Judicial Review is dealt with separately.

General points

13.
We note that the paper does not address housing cases directly at all; and we take it that the proposals are therefore not intended to apply to housing cases (though in  some housing cases the client’s remedy is judicial review). However our members  have experience of local authority’s and housing associations’ complaints procedures,  pursuing a complaint through the local ombudsman and Housing Ombudsman and arbitration schemes, and we feel our experience is relevant to the proposals. 

14.
Paragraph 4.1 states that “the CLS exists to protect the rights of the vulnerable” yet it is also boldly states that other options should be pursued before legal aid is granted, irrespective of whether that is likely to protect the rights of the vulnerable or lead to a fair outcome; in other words it is silent or at best completely unclear whether and how the effectiveness or fairness of the various ADR schemes, and their outcomes, will be evaluated.  

15.
The heading to section 4 is “discouraging unnecessary publicly funded litigation”; since so little is said about fairness, effectiveness and ability of assessing outcomes of various ADR schemes, the paper and in particular the way the questions are framed give the impression that the objective is more about saving costs than achieving satisfactory outcomes for clients. Yet it is also far from clear  whether or not the paper is only concerned with narrow issues of costs (the LSC budget) or wider costs (to the public purse and confidence in the system of justice etc)  and it is not at all clear that costs (in the narrow sense or the wide sense) would be saved by introducing the measures which are discussed.    

16.
In the large majority of our cases we are advising and/or representing a client who is bringing a case against a large powerful body; they do not have equal bargaining power.   

17.
HHJ Cox states in Bibi v LB Southwark (LB3.02884) that “ADR is a consensual procedure. It cannot be forced on reluctant parties”. We consider that for tenants and others we represent to have confidence in ADR, it should remain consensual and should not in effect be forced (by hurdles to obtaining funding) on either party, particularly the one eligible for public funding, who is likely to be in weaker bargaining position. 

18.
One disadvantage of ADR is that cases resolved through ADR do not act as precedents and do not develop the law. This may increase costs by allowing numerous parties to seek mediation in ignorance of previous decisions. In some cases one or both parties want the court to adjudicate on an issue which has ramifications for other cases or potential cases, or which lead to an improved policy or procedure with benefits for others. 

Need for research 

19.
We think further research is needed on mediation and other forms of ADR. We do not consider that public funding should be denied or restricted merely due to the existence of the options of mediation and other ADR.  

20.
Without research how is anyone to judge whether there is a fair and workable means of ADR; whether it will protect the rights of the individual and whether or not it will save costs (to state the obvious, if it is not fair and workable it is likely to cause delay and add to costs).   

21.
Lord Irvine stated in January 1999 at his inaugural lecture to the Faculty of Mediation and ADR that  while ADR has an expanding role within the civil justice system, “there are serious and searching questions” to be answered about its use. We consider that this is particularly true in cases which concern the rights of the individual against those of the state or a large organisation where there is a disparity of power.    

Complaints procedures/Ombudsman schemes:  Deficiencies and disadvantages of complaints systems   – HLPA’s experience 

22.
Public confidence:  Clients are likely to have little confidence that their complaint will be dealt with fairly by the local authority/RSL’s own internal complaints system. 

23.
Hurdles:  Most of our clients will have already reported disrepair problems or other grievances over a period of time and will only come to solicitors when the situation has been ongoing for some time and they have already experienced considerable inconvenience/ill health etc. To require them to operate what can be a lengthy and tortuous complaints procedure can pose an extra burden and cause further stress on the complainant. 

24.
Delay & failure to operate complaints systems:  The complaints process and the Ombudsman are both very slow. They can take up to a year to complete and the tenant will often still need a solicitor to represent them throughout. This can only be achieved under the Legal Help Scheme and this is not cost effective for a solicitor. 

25.
In practice, we have found that especially Housing Associations fail to provide a copy of their complaints procedures. The Housing Ombudsman refuses to become involved until the complaints procedure is followed leaving the client in limbo.

26.
In some cases, the landlord refuses to respond to the tenant’s complaint and thereafter to our complaint. There is therefore a danger of multiple complaints and satellite complaints (ie a complaint that the first complaint has not been dealt with). 

27.
Landlords often only respond to the threat of the imminent trial (eg contest vigorously up to a few days before trial). 

28.
To require ADR, therefore, delays resolution and elongates the harm done to the tenant (especially in disrepair cases)Nor are we aware that there is any need for such intervention in disrepair cases.  It is our understanding that disrepair cases achieve a high degree of success including recovery of costs so that the burden on public funds by supporting them initially is low if not minimal. 

29.
Lack of result:  Even when the complaints procedure is followed and the complaint upheld, this still fails to produce a satisfactory result for the client. Nearly all complaints schemes offer at most an apology or (very modest) ex gratia payment and do not purport to offer compensation comparable to that which might be obtained through legal proceedings (as acknowledged in paragraph 4.2) This begs the question why a complainant with a legitimate claim should be in effect compelled to use or attempt to use the complaints procedure.

30.
In a disrepair case the local authority or RSL may apologise for the delay in getting the repairs done, but they do not confirm a) what repairs need to be carried out,   b) what repairs will be carried out and c) a timescale in which the works are to be carried out. 

31.
In addition, except in the simplest case it is often not possible to assess whether the repairs proposed are adequate before the tenant’s representative has instructed a surveyor.

32.
For example, in one case a client who lived in a bedsitting room whose roof had been leaking for several years, was proffered an apology from LB Camden and £50 Sainsburys vouchers. Not only did this fail to adequately compensate him in accordance with case law principles of damages but did not take into account his special damages for which he had receipts (for replacing damaged furniture and materials to stop the water leakage). Even after a solicitor became involved, it still took a letter before claim, the issue of proceedings and inspections and reports from a surveyor before the local authority agreed to carry out repairs. Even after repairs had been agreed the local authority sought to argue that some investigative works were not necessary. Six months later after further water penetration in the tenant’s flat the local authority finally agreed to do the investigative and remedial work.

33.
Unsuitable cases:  There are clearly housing cases where ADR is not appropriate – e.g. housing cases where an urgent injunction is needed or homelessness cases where an application for urgent interim relief (to get housed or to remain housed) is required. 

34.
In some cases, clients will instruct us when the limitation period is about to expire and there simply is not time to go through either the complaints process of the Ombudsman.

35.
Many cases are not amenable to ADR – and need to be decided by the court. For example, where the landlord blames lack of access of the tenant as a defence for not carrying out the repairs, and this conflicts with the tenant’s account, neither the complaints procedure nor the ombudsman will be able to adjudicate on this matter effectively in the absence of proof that the tenant was not to blame. This can only be achieved in a court where evidence is given and an impartial judge can make an informed decision.

Mediation
36.
Timing:  In our experience mediation only has a reasonable chance of success once a case has reached a certain stage. 

37.
In disrepair cases, for example, mediation is not likely to work until disclosure has taken place (which may happen early on housing disrepair cases, but only when landlords comply by giving disclosure) and until expert evidence has been obtained. Prior to that landlords generally deny disrepair, or the extent of it or causation.  

38.
The practitioner who has a detailed knowledge of the case is usually best placed to judge when mediation is going to be worth exploring and when not; for example, whether the landlord is using it as a delaying tactic. 

39.
Mediation can be suitable for housing disrepair but usually only in damages cases, and  then only some of those. 

40.
Central London County Court has introduced mandatory mediation once a defence has been filed in a disrepair action. Mediation will therefore be followed unless the parties can show why it is not suitable. We have found the following problems with the scheme; -

· The mediators are predominantly from city firms who have no knowledge of disrepair actions or publicly funded cases.

· In one case, the tenant was seeking damages between £2,000 and £6,000 depending on whether her claim for special damages was accepted. There were outstanding works when proceedings were issued but by the date of mediation, the majority of works had been completed. The mediator commented that the damages were nominal compared to the damages claimed in the shipping cases he was used to dealing with. It was pointed out that the sum was of considerable importance to the client who was in receipt of income support and was a single parent. It represented compensation for the dismal conditions she and her young son had lived in when the ceiling had fallen down in the living room causing damage to property and killing his pet gerbil. 

· There was heavy pressure to settle the case that day. After about an hour the mediator asked the solicitor for her client’s “bottom line”, confirming that he would not use this in negotiations initially but that he wanted to know how far apart the parties were. Towards the end of the 3 hour session, the tenant’s solicitor felt that she and her client were almost railroaded into agreeing a figure below the bottom line in order to settle. 

· In one case, the solicitor sought an adjournment of the first mediation appointment on the basis she had still not received a copy of the tenant’s  housing file and was therefore not in a position to negotiate. The adjournment was agreed between the parties. Mediation would have been a waste of time if  one party was in receipt of information and the other was in the dark.

· In another case, the majority of the repairs had been carried out. The solicitor did not think mediation would have been appropriate if there were outstanding repairs and the repairs required were not agreed. The mediator was not qualified to make a decision on the scope of repairs to be carried out.

· In another case mediation took place before expert evidence was obtained. Both sides were reluctant to compromise and the case settled much later at the door of the court. 

Other means of discouraging unnecessary publicly funded litigation

41.
There are other means of “discouraging unnecessary publicly funded litigation” or, to state the more positive aspect, to promote early resolution of disputes. 

42.
Costs:  In the case of Bibi (referred to above) in which the local authority sought to stay disrepair claims because the Council’s arbitration scheme had not been used, HHJ Cox said that “if the decision to pursue litigation was not a reasonable one, the penalty is in costs”. The courts sometimes do take a hard line when dealing with issues of costs, and could probably do so more often. Having said that, in our experience in housing cases it is rare that proceedings are issued unnecessarily and (except in cases of emergency) without giving ample notice to the opponent. 

43.
Existence of protocols:  The housing disrepair protocol and judicial review protocol mean that Claimants in these types of housing cases are required to adhere to the protocol which is designed to give Defendants adequate notice and detail of the proposed claim and time to consider and respond in a way so as to avoid proceedings.   

44.
The existing criteria in the LSC’s funding code are capable of weeding out small or frivolous claims, or claims where no notice has been given or no attempt made to settle.  

45.
If a case proceeds to litigation the allocation questionnaire invites both parties to request a stay of proceedings to enable the parties to attempt to reach a settlement. A party who refuses to agree to a stay without good reason could be penalised in costs.    

Question 6.16 

In what circumstances should legal representation be refused on the grounds that an existing complaint or Ombudsman scheme has not first been pursued? What forms of complaint and Ombudsman schemes are most appropriate for such an approach?

46.
For the reasons given above in respect of housing cases, including judicial review, we do not consider that public funding should be refused for a case which otherwise satisfies the existing criteria in the Funding Code. Existing complaints schemes and the Local Government and Housing Ombudsman do not provide a suitable means of resolving these disputes. 

47.
Complaints systems are only likely to be of advantage to the tenant where there is minor housing disrepair which would not attract public funding anyway under the housing disrepair funding criteria and where none of the criteria which would take the case out of small claims to fast track would apply. 

48.
No changes involving additional hurdles to obtaining funding should be introduced without first carrying out proper detailed research on the effectiveness of such schemes.   

Question  6.20 

How can the Commission encourage the wider use of Non Family mediation and other forms of ADR?  In what circumstances should the Commission require mediation to be pursued?  

49.
While we welcome the provision of public funding for mediation so that it can be used when appropriate, we strongly object to the proposal that public funding be made conditional or subject to requirement of mediation. It should not be compulsory and is least likely to work at the beginning of the case (before the case has been put by both sides and at least some disclosure and possibly expert evidence has been obtained) than at any other stage.  

50.
ADR should be consensual not forced. It is not likely to work if it is not voluntarily entered into.

JUDICIAL REVIEW

51.
Judicial Review is specifically raised in two parts of the Paper - at Chapter 4  Discouraging Unnecessary Publicly Funded Litigation and in Chapter 5 Other Changes. 

52.
In Chapter 4 at para 4.28 Judicial Review -"where permission has been granted" is included in one of the categories of case "not currently subject to refusal on CFA grounds but which could be considered in the future". The question asked in Chapter 4  (page 38) is:

21.
In what additional categories of case and in what circumstances should funding be refused on the grounds that a case appears suitable for a conditional fee agreement? To what extent should the availability of funding be linked to the availability of insurance in support of a CFA?

53.
In Chapter 4 at para 4.39 the Paper considers the degree to which an assisted party’s cost protection should be reduced.  At 4.42 the Paper asks ‘Are there particular categories of case where a reduction in cost protection would be particularly appropriate or inappropriate? Categories to consider include Housing … Judicial Review …’.  The question asked (page 42) is:

25.
Should cost protection be reduced for Non-Family cases?  If so what should the extent of liability be and are there categories of case or circumstances which should receive special attention?  What should the extent of cost liability be and how strong a disincentive would it create for weaker claims?

54.
In Chapter 5 (pages 52-3) the Paper asks:

34 
In what circumstances should suppliers retain devolved power to grant emergency funding in Judicial Review cases? 

and 

In what circumstances may it be appropriate to refuse funding for a judicial review after the court has granted permission?

General observations
55.
First, it may be helpful to identify the cases in which our members have recourse to judicial review and make some general observations on the role of ADR in this context. The bulk, in our experience, are emergencies in the homeless persons, asylum/accommodation, and possession fields. They are emergencies because the public authority (usually the local housing authority or NASS):

· is refusing to accommodate a homeless applicant with  his family pending a decision as to the nature of any duty owed (s 188 Housing Act 1996)

· is delaying in processing a housing benefit application so that possession proceedings have or are about to be issued against a tenant

· is terminating accommodation which has been secured where there is a dispute between NASS and the asylum seeker over a "dispersal" decision. 

56.
Each of the above circumstances invariably require emergency applications (either to the duty judge or within a few days) to prevent the client becoming street homeless or to prevent a third party issuing possession proceedings against the client – matters acknowledged by the current funding code to be of overwhelming importance to the client (Funding Code para 2.4). 

57.
Less urgent matters still concern issues of overwhelming importance to our clients.  There can be challenges in introductory tenancy cases to decisions to serve Notices of Proceedings for Possession and to issue proceedings – the failure of which will in all likelihood result in homelessness. Such cases require prompt action to preserve the client's position irrespective of the requirement of CPR 54.5 that judicial review claims be issued promptly and in any event within three months of the date on which grounds of challenge first arose. They are also features which render any requirement of ADR before issue inapt.

58.
There can also be challenges to allocation decisions by local authorities and challenges to decisions of the various statutory tribunals such as the rent officer or rent assessment committee. 

59.
Allocation cases (where one tenant seeks a transfer from an unsuitable dwelling to another) do not, as a general rule fall into an emergency category. However it is a rare case of that kind in which the tenant has not for many years been seeking a transfer in increasingly desperate conditions, which has been denied, at least in part, as result of a misapplication of the law on the local housing authority's part. Allocations may not be urgent but frequently involve the application of a policy alleged to be unlawful, and it is difficult to see how ADR can resolve such a challenge.  

60.
Moreover, as the Legal Services Commission is well aware, in a non urgent case, the Judicial Review Pre-Action Protocol (in force from  4/3/02) essentially requires a detailed letter before claim allowing the respondent 14 days for reply (suggested as "a  reasonable time to allow in most circumstances" (Protocol Annex A para 12). The response (or failure to do so) will in nearly all cases show whether or not Judicial review is justifiable.

61.
Generally it could be said that the role of ADR in judicial review cases is likely to be limited for a number of reasons:

· because of the time requirements of 54.5 (1) CPR.  ADR can be time consuming and expensive - as the subsequent history of Cowl v Plymouth CC [2001 EWCA Civ 1935, [2002 1 WLR 803 indicates (see Legal Action - "After Cowl" by Nicola Mackintosh December 2002 @ page 29). 
· because of the nature of Judicial review cases. Often there is no middle way between the parties contentions. There may be a genuine dispute as to an interpretation of law or its application which cannot be resolved by ADR. Alternatively the remedy may be obvious without the intervention of ADR, e.g. reconsideration of a feature allegedly not taken into account - the question is whether one party is ready to concede or not.

· it may be difficult for certain bodies to engage in ADR as the decision challenged was taken as part of its statutory functions - which were completed so far as the case is concerned when the decision was made (rent assessment committees being a prime example).

62.
Finally it is our experience that, following the grant of permission to claim judicial review, the vast majority of cases settle shortly thereafter. Settlement is reached because the issues between the parties are clear by the time permission is granted (the cases having been laid out in the claim form, supporting documents and acknowledgement of service) and negotiation is easily focused on the relevant issues. It is our experience that "the most common dispute resolution is negotiation" (Karen Aston et al  ADR and Judicial Review - pros and cons explored July 2002  Legal Action 15) and it is our view that judicial review is a prime example of that principle put into practice. 

Question 21 – Refusal of funding after the grant of permission to claim judicial review
63.
First, we agree with the Paper’s implicit recognition that prior to permission being granted judicial review cases should not be refused funding on the ground that a CFA is a more suitable funding mechanism. 

64.
As to Question 21 we have seen the responses prepared by the Public Law Project and the Administrative Law Bar Association. We are in full agreement with their observations on this point - in particular with the difficulties of obtaining an order for costs in the event of settlement and the non-availability of any kind of insurance. The experience of the Administrative Court office, we understand,  shows that the vast majority of housing judicial review cases settle prior to full hearing and with advantage to the claimant. Frequently, however, the price of that result (and the avoidance of the risk and expense of trial) is a compromise costs order -  no order as to costs).  

65.
Whilst members of our Association (solicitors and barristers alike) make every effort to secure a costs order in negotiations (not only for the protection of the CLS fund but because solicitors are paid at higher rates on inter-partes orders and because it is our belief that authorities have a greater regard for their duties if they suffer a financial penalty as a consequence of failing to apply their administrative law duties correctly), local authorities invariably prefer taking their chances before a judge if faced with the choice of withdrawing a decision without paying costs and withdrawing a decision and paying costs.  

66.
It is our view that the attitude of local authorities will inevitably lead to considerably fewer settlements of judicial review cases.  Whilst we doubt that CFA agreements are likely to be undertaken by solicitors (given the greater risk and uncertainty inherent in such cases), if, on the grant of permission for judicial review, funding certificates were brought to an end and funding switched to a CFA agreement, it is our view that the outcome will be fewer settlements.  The absence of any after the event insurance must necessarily mean that clients will be unable to settle cases without also obtaining an order for costs (as their solicitors costs cannot otherwise be paid).  Given that local authorities invariably refuse such costs orders, a higher number of cases will necessarily fail to settle before trial where they would otherwise have done so.

67.
It is our view that such a result cannot be in the public interest.  In particular fewer settlements will mean:

· a considerable increase in the use of the time and resources of the Administrative Court.  We note in particular the strain put upon those resources (and the difficulties faced by the judiciary as a consequence) of the recent flood of cases involving section 55 of the Nationality, Immigration and Asylum Act 2002;

· an absence of early resolution of such cases. We note the emphasis placed on the benefit of early resolution in the Woolf reforms.  In the context of administrative law the courts have repeatedly justified the short time limit for the issue of judicial review proceedings by emphasising the need to prevent undue interference with the good administration of local government.  The early resolution of disputes is considered by the judiciary to be beneficial to local government administration;

· a likely increase to the public purse – even if not to the CLS fund.  In particular local authorities, whose costs for individual cases will rise as a consequence of the need to litigate up to and including trial, are unlikely to recover their costs from the Claimant given that such Claimants tend to be on income support or other benefits.  The consequence must inevitably be a rising litigation bill for the public purse.

Question 25 – Reduction of cost protection as a disincentive for the pursuit of weaker cases?
68.
The premise of question 25 is that lawyers are pursuing cases that they ought not to pursue despite their duty to the CLS fund and monitoring by the CLS.  We do not believe that there is any evidence to support that contention. We therefore oppose any reduction in the cost protection.  

69.
In any event we consider the logic of the proposal to be flawed.  In particular:

· if the premise that lawyers inflate the merits of a case is true, the proposal will simply result in the punishment of those applying for funding because of the activities of the legal profession.  A lawyer who is prepared to ‘inflate’ the merits of his client’s case to the CLS is presumably giving the same information to his client.  The lawyer’s motive must be financial gain – it cannot be in the client’s interest to inflate a case that has little or no prospect of success.  It is difficult to see how lifting or raising the costs protection will do anything to prevent ‘inflated’ advice.  It represents little incentive for the lawyer to change his practice.  All that it can do is make all clients – whatever the merits of their case - more wary of bringing a claim.

· if the premise is false, those applying for funding will continue to get the same advice about the merits of their case as they currently do.  The result can be no more than to put off those cases that are weaker but which remain in the parameters of the funding code – for instance because they are borderline but of overwhelming importance to the client (Funding Code para 7.4.5).  If the CLS wishes to change the funding code – because it considers that funding such borderline cases is no longer in the public interest – it should consult on that question. It should not attempt to alter the merits test for judicial review by the back door.

70.
Whilst it must be true that the reduction of cost protection will result in fewer cases being taken, we regard  the proposal in question 25 as no more than a proposal to alter the merits test – whether for judicial review or any other area affected - by the back door.  It can do no more than render vulnerable people more vulnerable without affecting the perceived cause of the alleged problem – inflated merits by lawyers.

Question 34 – Suppliers devolved powers.

71.
As to question 34 we refer to our comments above. The most obvious alternative remedies are the local authority's own internal review procedures and the Local Government or Housing Ombudsman. As most housing judicial reviews are urgent and require speedy remedies of the kind those bodies cannot give (e.g. an order stopping an eviction) the alternative remedy is not as  "convenient, beneficial and effectual" as judicial review (R v Birmingham CC ex p Ferrero Ltd  1991 Admin LR 613 @ 620).  For suppliers not to retain devolved powers in emergency cases would, we believe, simply lead to many vulnerable people being deprived of remedies they could otherwise obtain.

Question 35 – withdrawal of funding for other reasons despite grant of permission 

72.
In the light of our comments above in relation to question 21 we cannot see what circumstances might justify the withdrawal of funding for clients who match the financial eligibility criteria for CLS funding.

CONCLUSION

73
We   hope these comments are helpful. 
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